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Since the NCAA issued its initial interim NIL Policy on July 1, 2021 — 
removing the longstanding restriction on student-athletes receiving 
compensation for their name, image, and likeness (”NIL”)1 — many 
member schools and student-athletes have been confused and 
uncertain about how to remain compliant with existing NCAA rules 
prohibiting “pay to play” and improper recruiting inducement.2

Not surprisingly, Division I member schools are expected to remain 
engaged in educating their student-athletes regarding how to 
approach the NIL landscape. Member schools are also encouraged 
to provide educational sessions for NIL collectives, boosters, and 
prospective student-athletes. A non-exhaustive list of permissible 
activities by member schools includes:

•	 arranging spaces on campus for NIL entities to meet with 
student-athletes;

•	 promoting student-athletes’ NIL activities, so long as either 
(i) the going rate is paid by the student-athlete or NIL entity 
(e.g., advertising on a video board), or (ii) there is no value or 
cost to the member school (e.g., liking a social media post);

•	 providing (i) “information only” to student-athletes about NIL 
opportunities, and (ii) student-athlete contact and directory 
information to NIL entities;

•	 purchasing student-athletes’ NIL items that are de minimis in 
value at the going rate paid by the general public;

•	 sharing stock photos or graphics to student-athletes or  
NIL entities; and

•	 working with NIL entities to create marketplaces that match 
student-athletes with NIL opportunities.

The October Update outlines the role that 
member schools may have in facilitating 

relationships between student-athletes and 
NIL entities, as well as actions that will draw 
scrutiny from the NCAA enforcement team.

In an attempt to provide clarity on the involvement of member 
schools in student-athlete NIL deals, on October 26, 2022, the 
NCAA Division I Board of Directors issued updated guidance on 
NIL policies (the “October Update”).3 Although the October Update 
provides some additional information, there are still a number of 
questions about what schools can and cannot do in support of 
their student-athletes. This Alert summarizes the new guidance 
and provides some going-forward recommendations for athletic 
departments and coaches.

Permissible and impermissible NIL activities
Although the October Update does not create a comprehensive 
framework or any new rules, it does clarify the boundaries within which 
each Division I member school must operate to remain compliant.

The October Update outlines the role that member schools may 
have in facilitating relationships between student-athletes and NIL 
entities (i.e., brands, collectives, and other organizations interested 
in paying for the benefit of a student-athlete’s NIL), as well as 
actions that will draw scrutiny from the NCAA enforcement team.

These “don’ts” include: (i) actively representing and negotiating 
NIL deals on behalf of student-athletes and (ii) providing student-
athletes certain preferential services with respect to NIL activities.

Not surprisingly, Division I member 
schools are expected to remain engaged in 
educating their student-athletes regarding 

how to approach the NIL landscape.

However, member schools are limited in how they facilitate 
relationships among student-athletes, staff members, and  
NIL entities. Division I member school staff members — 
including individuals or entities acting on behalf of the athletics 
department — are restricted from taking an active role in 
representing, sourcing, securing, negotiating, or proactively 
assisting a student-athlete’s involvement with NIL entities.
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Athletic department staff members at member schools should 
not (i) be employed by NIL entities, or (ii) provide NIL deals to 
student-athletes in connection with any separate businesses they 
own. Coaches should not compensate student-athletes to promote 
their camps.

The October Update also clarified the 
NCAA’s approach to suspected violations 
by Division I member schools of “pay to 
play” and other remaining compliance 

rules, following the change in NIL policy.

Other impermissible activities by member schools include:

•	 communicating with NIL entities regarding a specific  
student-athlete’s NIL request;

•	 developing, creating, executing, or implementing a  
student-athlete’s NIL activity;

•	 donating or otherwise providing assets (e.g., tickets) to  
NIL entities — directly or through athletic boosters — solely 
to incentivize the NIL entity to engage with student-athletes, 
unless the assets are provided under sponsorship agreements 
available to and on the same terms as other sponsors;

•	 engaging in negotiations on behalf of a student-athlete; and

•	 providing free services (e.g., graphic design, tax preparation, or 
contract review) or offering equipment (e.g., cameras, graphics 
software, or computers) to a student-athlete meant solely to 
support NIL activities, unless the services or equipment are 
generally available to the entire student body.

The October Update also clarified the NCAA’s approach to 
suspected violations by Division I member schools of “pay to play” 
and other remaining compliance rules, following the change in 
NIL policy. For any violations that occurred before the October 
Update, the NCAA enforcement staff will only pursue cases that 
are clearly contrary to the interim policy. For potential violations 
occurring after the October Update, the enforcement staff and 
Committee on Infractions will presume a violation has occurred 

unless the member school clearly demonstrates that the behaviors 
in question were in compliance.

Key takeaways
While there remains much uncertainty about the role of universities 
and their coaching staffs in supporting a student-athlete’s NIL 
efforts, there are some steps that Division I member schools can 
take to help ensure compliance with the latest guidance while, at 
the same time, supporting their student-athletes in navigating the 
often overwhelming NIL landscape:

•	 Member schools should take an active role in educating 
student-athletes on NIL and related concepts (e.g., 
entrepreneurship, financial literacy, and social media).

•	 Member schools are encouraged to provide general  
NIL education to other key stakeholders on NIL policies, 
including prospective student-athletes, boosters, and  
NIL collectives.

•	 Member schools should exercise caution in communications 
with NIL collectives, and provide “information only” to  
student-athletes about NIL opportunities.

•	 Member schools must ensure that no member of the athletic 
department (or anyone acting on its behalf) is involved in  
NIL deal-making with specific student-athletes.

•	 When permitted by applicable state laws, member schools can 
and should require student-athletes to report NIL activities 
to the athletics department. Member schools are required to 
report NIL activity by student-athletes to the NCAA.

It remains to be seen whether a comprehensive NIL policy 
framework will come from the legislature or even the NCAA, but, 
in the meantime, member schools can and should exercise caution 
with respect to engaging with the NIL activities of their  
student-athletes and should continue to review and update school 
policies as new guidance and enforcement data come to light.

Notes
1. NCAA NIL Interim Policy: A Win for Student-Athletes, but Challenges Remain Ahead, 
Ropes & Gray LLP (July 2, 2021), https://bit.ly/3FMM8Ew.
2. NCAA Division I: Institutional Involvement in a Student-Athlete’s Name, Image and 
Likeness Activities, National Collegiate Athletic Association (October 26, 2022), 
https://bit.ly/3WiccfU.
3. NCAA NIL Update: With a Semester of NIL Opportunities in the Books, Trends Emerge 
and Confusion Reigns (March 1, 2022), https://bit.ly/3VTlJdS.



Thomson Reuters Expert Analysis

3  |  December 14, 2022	 Thomson Reuters

This publication was created to provide you with accurate and authoritative information concerning the subject matter covered, however it may not necessarily have been prepared by persons licensed to practice law in a particular 
jurisdiction. The publisher is not engaged in rendering legal or other professional advice, and this publication is not a substitute for the advice of an attorney. If you require legal or other expert advice, you should seek the services of a 
competent attorney or other professional. For subscription information, please visit legalsolutions.thomsonreuters.com.

About the authors

(L-R) Ropes & Gray partner Christopher P. 
Conniff is chair of the firm’s sports law industry 
group. Conniff advises clients in the areas of white 
collar criminal defense, regulatory enforcement, 
internal investigations and complex commercial 
matters. Based in New York, he can be reached at 
Christopher.Conniff@ropesgray.com. Erica L. 

 Han advises global companies and investors 
seeking to maximize brand value and protect brand reputation in commercial transactions. A partner in the firm’s intellectual property 
transactions group in Boston and former senior IP counsel at a global sportswear conglomerate, Han advises clients on complex 
deals involving brands and consumer products, ongoing brand strategy, and other intellectual property matters. She can be reached 
at Erica.Han@ropesgray.com. Tatum Wheeler is an associate in San Francisco who practices primarily in the firm’s private capital 
transactions group and is active in its sports law industry group. She can be reached at Tatum.Wheeler@ropesgray.com. Austin Kelly is 
an associate in the firm’s Chicago office. He practices in the firm’s private capital transactions and sports law industry groups and can 
be reached at Austin.Kelly@ropesgray.com. This article was originally published Nov. 30, 2022, on the firm’s website. Republished with 
permission.

This article was published on Westlaw Today on December 14, 2022.

* © 2022 Christopher P. Conniff, Esq., Erica L. Han, Esq., Tatum Wheeler Esq., and Austin Kelly, Esq., Ropes & Gray 


